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vs.Bassett Child.

has nothe nor offer-defence, fullybecausea performed,asaward
the conditions of the award. Thisall of positioned to perform,

settled,is where anlaw well award createsThetenable.is not
the one inof which wasin controversy,a new placeobligation,

award,on thehis and cannotmust remedythethat pursueparty
theaction,of for award is acauseto his bargoodresort original

has all the force of anawardaction. A validto such adjudica-
fromthe the sameandtion, again litigatingpartiesprecludes

11Masten, Johnston, 189;vs. Gerrishmatters. Armstrong
392.Scammon, 245; Kyd Awards,on3vs. Ayers,

and conclusive thefinal andis theuponThe award parties,
must be affirmed,Court with costs.the Circuitof■decree

Decree affirmed.

George vs. OrlandW. appellant,Bassett, appellee.Child,

La Salle.Appeal from

agrees0 and C toA contract between which saw thousandB, feetby ninety of lumber for B,
for five hundred dollars—one half to when half the lumberbe paid should be sawed, and

other half when the residue of lumber was andthe the in neglectsawed; case B should
logs,to furnish so as to the mill of 0 that 0 should beemployed, allowedkeep at the rate

hundred forof fifteen feet theday, contract, his millper upon every day should remain
idle—is an entire and which 0contract, is todependent by compelled fully perform on his

before he can be entitled to the lost half of thepart, compensation.
jurysuch a it was to instruct the if Bcontract, erroneous that ceasedto logsUpon furnish at the

C,mill of that Cwas excusedfrom a onthereby his ofperformance the wholepart contract,
and entitled to recover for had at thesawed,what he contract price.

sawing,bound,C was under such a to remain docontract, to theprepared at theuntil, rate
sawing mightof fifteen hundred feet the residue of the to beper day, done, be considered

and fullas then he would be entitled to thedone; compensation stipulated.

action was commenced before aThis of thejustice peace by
Child Bassett. Child there recovered aagainst forjudgment

and13,13 took an to the$ Circuit Court.appeal At the No-
term, 1849, of the Lavember Salle Circuit Court, Spring, Judge,

the cause was heard abefore aandpresiding, jury, verdict and
rendered for for 10.Child, $ 50 Bassettjudgment thisprayed
The action was founded on two contracts.appeal. The first

as :was follows That insubstantially consideration theof sum
of five hundred dollars—one half to be to himpaid when he shall
have sawed thousand feetforty-five of lumber, as thereinafter

the balance of fivesaidexpressed; hundred dollars to be paid
72
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vs. Child.Bassett

haveChild shall sawed an additionalwhen thousandforty-five
in all,thousand to befeet, sawed,or ninety &e., &c., the se-by

contract; that in consideration thecond of sum of cents-fifty
addition,thousand, in for what remained to be sawed of theper

thousand feet mentioned in the firstninety contract, the said
to move his mill,Child and Bassett to aagreed agreed keep

of on hand of certainconstant supply logs dimensions; and in
anot bethere should ofcase said Child tosupply was belogs,

rate fifteenat the hundred feetof forday,allowed allper delay
occasioned, The&c. forthus error theappellant assigned giv-

for thethe instructions asked and theby appellee,ing refusing
the and instructions askedto first third thebygive appellant.

in theinstructions are of theThese Court.given opinion

Cook,& forGlover appellant.

Leland,E. forS. appellee.

:Mr. Justice CatónbyOpinion
the thecontract between ChildBy parties, to sawagreed

Bassett,feet of lumberthousand for forninety five hundred dol-
be when one half theone half to of lumber;lars was sawed,paid

thehalf after whole shouldand other bethe and itcompleted;
that in casewas further Bassett should to fur-agreed, neglect
millthe thatnish to Childrunning, should bekeep allowedlogs

rate hundred feetat the of fifteen for the timeper day, which he
to remainthus be idle.should compelled

below,the instance of theAt the Courtplaintiff instructed
“ that if the defendant ceased to haulthe the to thejury, logs

theit excusesmill, theperformance by of hisplaintiff’s plaintiff
contract, and he is entitled to recoverwhole for what he has

defendant, atthe thefor contractsawed Thisprice.” was
of contract,.a misconstruction the andclearly should not have
hadbeen The thatparties expressly theprovided con­given.
the instructionby should notcontemplated authorizetingency

work,theto abandon him for thebyChild- allowing ofsawing
feet for heday shouldeveryfifteen'-hundred be without logs.

hadhe no tothis contract if norightUnder morecomplain logs
hebut was bound tohim; remain until,were furnished theby

feetof fifteen hundred hisday, contract theperallowance for
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he havewhen would;thousand befeet shouldninety completed
andThe firstbeen entitled to the full compensation stipulated.

defendant be­third the counsel for theinstructions asked for by
under the“thatwas,firstto have been Thelow, ought given.

entitledis notin suit,in this thecontracts evidence plaintiffgiven
feetthousandof thanrecover for more forty-fiveto pay sawing

thou­oflumber, the amount ninetyof unless he has sawed whole
hisfrom con­feet,sand or has he has been releasedshown that

or, notother fordefendant,tract some excuseby havinglegal
uwa,s, thatfulfilled the the thirdcontract on his Andpart.55

re­this cannotcontract,contract an entire and thewas plaintiff
the his or somecover unless he has contract on part,performed

involveexcuse for not two instructionsTheselegal sawing.55
beenhavethe same and shouldsubstantially given.proposition,

contract,That this was an andentire compellingdependent
Child to entitled tohe anyon his before wasfully perform part,

se­of athe last the ishalf ofportion propositioncompensation,
in Thedear, our that it admits ofhardlyopinion, argument.

action was makesthe whichbrought upon special agreement,
Child’s to claim tothe last half theofright depend,compensation

his asthe asfeet,full thousandupon ninety explicitlysawing
can not ask that theit. The didinstructionslanguage express

should in theshow lumber man­plaintiff that he had sawed the
ner contract,the hut he should show’thatrequired by thatonly
he had sawed the IF he had sawed the in­stipulated quantity.

defendant,and this hadquired quantity, been received theby
it had been done,although it he mightimperfectly that hemay

have recovered, a reasonable deduction the i-nperfeci;formaking
manner in which the waswork executed. But here a total fail­
ure to the contract iscomplete and withoutsupposed, any

excuse. It was to thelegal instructions, thatobjected it loft
it to the to toas what wouldjury or wouldjudge not con­

astitute reasonable or excuse forlegal non-performance. But
the instructions were obnoxiousnot to onany that ac­objection
count. For the defendant to have every whichspecified thing

orwould would not have afurnished excuse forgood non-per­
formance, he must have awritten book anfor instruction, which

havewould been to him the ofequivalent denying instruc­right
tion and he had aaltogether; certainly to have thatright legal

to the Hadproposition thego jury. plaintiff that hesupposed
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et al.Kizer vs. Kennedy.

liad shown a excuse, he couldlegal have framed an instruc—
tion based suchupon state ofsupposed facts, and thus have put'
the in all theofjury possession law as toapplicable the partic­
ular case. Indeed, this was done; and suchupon instruction
for the he aobtainedplaintiff, verdict. That instruction, how­
ever, as seen,we have was erroneous. the in­Upon principle
volved in these two last instructions, we adhere to the rule laid
down in the case of vs. 2Rowe,Eldridge Gilm., 91.

The reversed,is costs,judgment and thewith cause re-
manded.

Judgment reversed.

George Kizer, error,in vs.andKizer Daniel plaintiffs
in error.defendantMichael Kennedy,

Bureau.Brror-'to-
’

enteredthat the landlordofto an action trespass,m answeravers,wKcha"that3Ielcl, plea three-for duerenttheand distrainedterm, property,thelast ofdaytheonon the premises
good.ismonths previously,

de bonis asportatisbrought'of trespassactionwas anThis
Bureau-in theerror,indefendantthethe againstby plaintiffs

defendant, on.that thedeclaration allegedTheCourt.Circuit
andawayand carried1847, tookMarch, goodsofthe 15th day
one-value oftheoftheof plaintiffs,thechattels, &c., property

&c.dollars,thousand
which-and a plea,specialnot guilty,defendantThe pleaded

theTo spe-the Court.ofin theout opinionsetsubstantiallyis
L..Court, T.Thedemurrer.thecial plaintiffs filed.aplea,

elect-thedemurrer, and plaintiffstheoverruledDickey, Judge,
Court,,to thisthe causedemurrer, bringtheirstandto bying

as.to-the special pleademurrertheofoverrulingtheand assign
error.

error-inforPowell, plaintiffsE. N.andG. Peters

error-indefendantCook, for&Glover
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